[image: image1.jpg]


                              Kashmir


Summary Of the Kashmir Conflict 

Kashmir is a case qualitatively different from border disputes. Here the territory involved is a whole country, a country larger than many member states of the United Nations, a country larger the major part of which has existed for more than a millennium as a sovereign political entity on its own, a country whose distinct physical environment, history and culture have shaped its people's individuality.

Is the Kashmir dispute a "territorial dispute"?

It is a "territorial dispute" only in the sense that the State of Jammu and Kashmir is disputed territory and is so recognized internationally. But the expression can be misleading. For it usually suggested contentious claims of two states to a territory, one party basing its claim on the validity of a de facto or de jure boundary demarcation and the other challenging it. That is why territorial disputes are hardly distinguishable from border disputes, amenable to solution through bilateral agreement, judicial determination or, more often, arbitration.

Kashmir is a case qualitatively different from border disputes. Here the territory involved is a whole country, a country larger than many member states of the United Nations, a country larger the major part of which has existed for more than a millennium as a sovereign political entity on its own, a country whose distinct physical environment, history and culture have shaped its people's individuality. Here the matter is not one of placing a few hundred square miles on one side or the other of an international frontier and thus settling a boundary conflict. It is a matter of the disposition of a country through the same process by which the two contestants, the Indian Union and Pakistan themselves emerged as independent states - the process of establishing sovereignties on the basis of popular consent. As long as the Kashmir dispute remains unresolved, the agenda of the independence of the South Asian subcontinent remains unfinished.

Did not the Maharaja's act of accession to India gain legitimacy by virtue of the fact that it was supported by the largest political organization in Kashmir, the National Conference, and the most popular leader, Sheikh Mohammad Abdullah?

If this support had really rested on, and reflected, popular sentiment, then the history of the Kashmir dispute would have been entirely different. In that case, India would have been not merely willing but eager to have the United Nations conduct a plebiscite in Kashmir so that the accession would be speedily ratified and India's position vindicated for good. All that India would have required would have been sufficient safeguards against a breach of the Ceasefire Line or eruption of violence during the period of the plebiscite. These would have been easily obtained. Indeed, they were provided for in the plan drawn by the United Nations Commission for India and Pakistan (UNCIP). With a Plebiscite Administrator appointed by the United Nations and inducted into office, the freedom of the voters from coercion and intimidation would have been assured. Pakistan would have had no means to exert any pressure whatsoever on the voters nor would it have chosen to draw overwhelming international censure for disrupting the plebiscite process. If there has been popular support in Kashmir for joining India, the dispute over Kashmir would have lasted for a year or so at most. It would have dissolved long ago.

Let us here contrast the cases of Hyderabad, Junagarh and Goa - three areas that India annexed through what it called (a phrase reminiscent of Nazi ideology) "police action". In none of these cases did India have to bring in the resounding names of a local political organization or leader to justify the annexations. Yet, leader or no leader, organization or no organization, the overwhelming majority of the people in these areas wished to be part of the Indian nation and, though a certain arrogance on India's part raised some eyebrows, world opinion recognized the fact and the incorporation of the these areas in India met with international acquiescence. Pakistan's complaints in the cases of Hyderabad and Junagarh and the protest of the United States over the invasion of Goa were storms of the teacup variety; the controversies subsided in short time.

The presentation by India of Sheikh Abdullah and his National Conference as the embodiment of mass approval for the entry of Indian troops into Kashmir has itself provided an eloquent commentary on the nature of India's claim to Kashmir. The same Sheikh Abdullah was dismissed as Prime Minister in 1953, kept in prison for years and charged with treason because he insisted on complete autonomy for the State and stressed repeatedly that the accession was provisional. At one time, in 1957, he sent a hand-written letter from jail t the Security Council denouncing the Indian position. A vocal section of the National Conference formed what was called the Plebiscite Front, which demanded that the issue of accession be referred to the people's vote. The fact that later in 1975 Sheikh Abdullah turned a somersault and, signing on the dotted line, became Chief Minister again is an indicator more of his personal character than of the strength or consistency of India's political position in Kashmir.

A glimpse into Kashmir's political history might be apposite here. Kashmir was unique among all the Princely States of India in organizing a political movement on its own in opposition to autocracy.

This took the form of a mass agitation in 1931, which a year later, gave birth to the Muslim Conference. Sheikh Abdullah was undoubtedly the hero the agitation and no one equaled his appeal to huge Kashmiri gatherings. He was at the peak of his popularity from 1931 to 1933. As early as 1934, however, a streak of opportunism in him became visible when he stayed away from an agitation directed by his more steadfast and less theatrical colleague, Ghulam Abbas, against the limitation of the franchise for the legislative assembly and the restriction of the assembly's powers. From that time onwards, although he retained his unsurpassed capacity to arouse the emotions of the masses, his political position zigzagged and his popularity began to wane. When he succeeded in converting the Muslim Conference into the National Conference, he attracted the patronage of Jawaharlal Nehru, enlisted the support of the great propaganda machine run by the Indian Congress, gained some glitter in non-Kashmiri eyes but lost the cohesiveness of his Kashmiri following. Within a short period, the co-architect of the National Conference, Prem Nath Bazaz (Hindu) and the former President of Muslim Conference - both expressed disillusionment about Abdullah's integrity. The former established his own party and the latter revived the Muslim Conference. Non-Muslims regarded Abdullah as a Muslim chauvinist (what is called 'communalist' in India) and Muslims suspected that he had struck some kind of a deal with the Dogra regime despite its practice of open discrimination against the Muslims. Both were right not because Abdullah was taking the middle position but because he easily swung from one extreme to the other.

Two other things affected Abdullah's public standing. First, he betrayed pronounced fascist proclivities and frequently resorted to strong-arm methods in bullying his opponents. This became a scandal in the late 1930s and the early 1940s; he had to suffer physical reprisal for his hooliganism in places like Poonch and Rajauri. Second, while still employing his emotive rhetoric, he veered more and more towards cooperation with the Maharaja's autocratic regime. As if this was not enough, he broke the pledge he had made that he would not side with the Indian Congress against the Muslim League (the two major parties in British India).

In an attempt to recapture his following among Muslims, especially the intelligentsia, Abdullah joined prominently in the jubilant reception accorded to M.A. Jinnah on his visit to Kashmir in 1944. Jinnah tried to reconcile Abdullah and Abbas and put the question squarely to Abdullah. "How much significant support have you obtained from Hindus for the objectives of the National Conference?" When Abdullah could cite only the names of a few individuals, Jinnah queried, "The what is the point of dividing the Muslims into two camps, the Muslim Conference and the National Conference?" Abdullah thought he had a answer to that. "But the National Conference is in reality the Muslim Conference in a better guise," he said. Came back the forthright rebuke, "That means you are committing a fraud on Hindus." This left Abdullah only with one course: vituperative speeches against "outsiders" like Jinnah. (In private remarks, he, however, disowned the speeches.) This was the nadir of Abdullah's position in Kashmir.

When he felt the ground slipping from under his feet, Abdullah sought the counsel of a group of very able communists from Lahore. They drafted the manifesto called 'New Kashmir' for him in 1944 and then produced a most impressive declaration about the sale deed miscalled the Treaty of Amritsar to which the Maharaja owed his title to Kashmir. Armed with this and a stirring slogan, Abdullah launched his 'Quit Kashmir' campaign against the Maharaja in May 1946. He was jailed on a charge of sedition and Jawaharlal Nehru felt impelled to enter the fray. Considerable publicity was generated as a result, but apart from small groups (mostly the cadres of the National Conference, better-trained than those of the Muslim Conference) the masses, both Muslim and Hindu, stood aloof. The Maharaja demonstrated his triumph by arranging to be driven in a spectacular motorcade through the main street of Srinagar on his birthday in September. It was not the respect and sympathy for the Maharaja on the part of the great Muslim majority but the distrust of Sheikh Abdullah that made this possible. The wrong medium had eclipsed the right message.

After the partition of British India in August 1947, Abdullah wrote letters to his friends from jail recommending Kashmir's accession to India, making sure that the letters would be seen by the Maharaja's officials. This reinforced the assurances that the Maharaja had received from the leaders of the Indian Congress, including Mohandas Gandhi, that Abdullah would help him to join India. Abdullah was granted "royal clemency" and released from jail in return for colluding with the Maharaja in maneuvering accession to India. He flew immediately to Delhi to confer with the Indian leaders, as did the Maharaja's courtiers. Abbas, the leader of the Muslim Conference, languished in jail.

At the time, Abdullah's constituency in Kashmir, in the estimate of impartial observers, had shrunk to a few districts of Srinagar. That, in essence, was the reality of the popular backing for India establishing sovereignty over Kashmir. The estimate, of course, was not shared by Jawaharlal Nehru, nor perhaps by Gandhi, but when doubts began to grow in Delhi whether Abdullah's presumed popularity would swing the vote in India's favor, did India begin to wriggle out of its pledge to a plebiscite. The doubts about success turned to certainty of defeat when Abdullah, as mentioned earlier, had to be ousted as Prime Minister and jailed in 1953. From that time, Indian policy was set dead against any ascertainment of the wishes of the people of Kashmir on the accession issue. Nehru did make a promise to the Prime Minister of Pakistan to cooperate in the holding of a plebiscite by April 1954 but, as the ensuing correspondence between the two showed, it was done only to palliate an aroused public opinion in both Kashmir and Pakistan.

How can the claim that the Maharaja's act of accession to India was offensive to popular sentiment be reconciled with the fact, hardly questioned, that there was no mass uprising in the Vale of Kashmir against the entry of Indian forces into Kashmir in 1947?

No invasion of one country by another encounters an immediate insurrection. There were no popular uprisings in the capitals of Western Europe when they witnessed the victorious march of the Nazi troops. Nor did the Soviet forces when they were triumphant, face mass upheavals and defiance in Eastern Europe. There was no immediate revolt in Kabul against the Soviet invasion of Afghanistan. Resistance against foreign occupation requires organization and takes time to develop.

If in Kashmir, India did succeed in dampening the sentiment of revolt for a number of years by co-opting the section of the people represented by the National Conference which was joined by a whole lot to careerists, it nor more belies the claim of popular loathing of Indian occupation than the existence of the Vichy regime belied French resistance to Nazi occupation. If Sheikh Abdullah who in 1947 supported India taking over Kashmir by force had been at one time the most popular leader in Kashmir, Marshall Petain, who capitulated before Hitler and cooperated with him, had been the most respected war hero of France. All occupation regimes find collaborationists in the occupied countries; there are Quislings and Lavals and Najibs in every society. Kashmir could not be in exception.
There were some added circumstances in Kashmir.

First, simultaneously with sending its troops into Kashmir, India made a solemn declaration that the accession of Kashmir was provisional and subject to the people's verdict. She gave this solemn assurance to the people of Kashmir, to Pakistan, to Britain and to "the whole world", in Jawaharlal Nehru's words. This created the reasonable expectation in the mass mind that India's annexation of Kashmir was a temporary affair and would be reversed by a peaceful process. Arzi Ilhaq (temporary accession) became a common expression. A mass uprising seemed unnecessary.

Second, at the time of the entry of Indian troops, the leaders of the Muslim Conference were in jail or in exile from the Vale. The organizing force of resistance was dispersed.

Third, fighting ensued between the Indian army and the Azad Kashmir forces in extensive parts of the State. Though vastly outnumbered, ill equipped and poorly organized, and hence unable to reach Srinagar and Jammu, the two capitals, the Azad forces did hold some ground and, even before Pakistan provided them regular military support, they had prevented India from overrunning the whole State. Newspapers in India itself at the time reported a number of incidents of a few guerrillas holding at bay large companies of Indian troops with all their armor and air support. This along with the proceedings of the Security Council and the dispatch of a United Nations Commission in 1948, created the kind of expectancy that inhibits a people's revolt.

Does not the experience of the India-Pakistan war in 1965 confirm Kashmiri acceptance of Indian rule inasmuch as the insurgency expected by Pakistan did not materialize?

First, it is open to question who in Pakistan count on an insurgency in the Vale of Kashmir at the time. There are different versions, none wholly plausible. However, if anyone in authority did, his thinking must have been at the adolescent level. He must have thought that insurgencies are made like instant coffee; he must have lacked education in rebellions. Uprisings, as distinguished from acts of sabotage, rarely go with inter-state wars; when they do, they end in disaster. Of the first of these two lessons, the Vietnam War provides a good illustration: throughout that war, no uprising took place in Saigon. Of the second, the genuine Shiite uprising in Iraq at the time of the Persian Gulf War in 1991 has been another graphic example. Even when Saddam Hussein's retreating troops, waving white flags, were being bulldozed with the earth, he still had the means to reduce the rebellion to cinders.

If a state at war defeated but not yet admitting defeat, does not make a suitable target for rebellion, far less does an undefeated state. Indian troops would have to be forced by Pakistan's military offensive to begin a retreat from Karachi before a civilian uprising against the remnants of Indian authority and welcoming the entry of Pakistani forces could take place. This had nothing to do with passivity or docility in the Kashmiri character - that myth has been shattered now. it has everything to do with the dynamism of popular uprisings. They need their own impulse and are sustained by their own strategy; they abort if they lack native political guidance. To ignore this principle is to plan for failure.

Second, the situation in Kashmir in 1964-65 has been misrepresented in both Pakistan and India for opposite psychological reasons. India feels the compulsion to prove Kashmiri acquiescence in Indian occupation, Pakistan to account for the miscarriage of its plans. Neither acknowledges the fact that Kashmiris did rise on their own against Indian rule in 1964. When Jawaharlal Nehru sent a senior intelligence official who was his confidant to Srinagar to make a report on the situation, the man returned and candidly said to him, "Prime Minister, from what I have seen, Kashmir is not a part of India." Even Lal Bahadur Shastri, who had not yet become Prime Minister, remarked significantly after his visit to Kashmir that the situation would have to be resolved ultimately in accordance with the people's wishes. The agitation was intelligently directed by the indigenous Committee of Action set up in Srinagar. There is evidence that Nehru had accepted the need "radical rethinking" about India's policy with regard to both Kashmir and Pakistan. Nehru's death at that delicate point, Sheikh Abdullah's trip abroad during which he met some world leaders, including Zhou En-Lai, his consequent re-imprisonment, Shastri's political inferiority when stepping into Nehru's shoes, the frequent military probing and exchanges across the Ceasefire Line, the worsening of Indian forces by Pakistani troops in the Rann of Kutch (distant from Kashmir), the crescendo of belligerency on both sides, and finally the entry of commandos from Azad Kashmir and Pakistan uncoordinated with a native plan for a guerrilla campaign - all tangled the plot and arrested its denouement.

Nevertheless, besides rendering help to commandos wherever physically possible in August 1965, Kashmiris hardly showed themselves as resigned to Indian occupation since the world media had their attention riveted on the fighting between India and Pakistan, non-military happenings in the Vale of Kashmir itself went rather unnoticed. Still, a number of major western newspapers, including the New York Times carried stories about what was called "the children's revolt": young boys and girls showing defiance of Indian authority. It was then that the slogan (unacceptably abusive but betraying the people's exasperation) "Indian dogs, go home" gained currency in Srinagar and was blazoned by the letters I.D.G.O. painted on walls and pavements. There was not - there could not be, as we have seen - an organized revolt. Nor was there the quiescence that Indians like to believe and Pakistanis prefer to complain about.

Since Kashmir, or at least the larger and better part of it, has been an Indian state for nearly half a century now, is it not unrealistic to suppose that it can be wrested from the Indian Union?

It is no more unrealistic that it was to expect Algeria to cease to be a department of France, Namibia to be detached from South Africa or Estonia or Lithuania to become independent of the Soviet Union. France had ruled Algeria, South Africa had held Namibia and the Soviet Union had annexed Estonia and Lithuania for longer periods than the Indian Union has occupied Kashmir. What belongs to a State and cannot be pried loose from it is what feels itself to be part of that State, some discontent notwithstanding. Kashmir never felt itself to be part of India before 1947 and feels even less so after its forcible seizure by the Indian troops. The de-annexation process is inevitable in the post-colonial age. The only question is whether it is accomplished by armed struggle, resulting in a spiral of violence and counter-violence or through negotiation and/or other means of peaceful settlement. The choice always lies with the occupying power. Until now, India has pre-empted negotiation by its adamant assertion that the status of Kashmir is not negotiable.

Is this adamancy an insuperable obstacle, considering that it is backed by the military power of the Indian Union, one of the most formidable in the world? The question invites reflection. Even as recently as the mid-1980s, the idea of the liberation of Estonia and Lithuania was regarded as a pipe dream. So was the institution of majority rule in South Africa. The military and technological arsenal at the disposal of the Soviet Union was mightier than what the Indian Union possesses. The same could be said of the apartheid regime proportionately in the context of the South African subcontinent. Yet military power did not bring political strength to the Soviet Union nor immunize South African because the rest of the world did not bend its knee to it. It is the deference down by the West to India's military power that reinforces India's obduracy. It also weakens the liberal section of Indian opinion that would prefer a sensible and human policy with respect to Kashmir. Unwittingly, the West contributes to the depletion of the already small but the most promising resource in India's political society, the resource of self-criticism, and to the encouragement of that sanctimoniousness which the more thoughtful Indians regard as a bane of their country's attitudes in international affairs.

We have spoken of countries that were liberated from the Soviet Union. Since their release was followed immediately by the collapse of the Soviet Union itself, the suggestion might seem to lurk that Kashmir's freedom is envisaged in the prospective context of the disintegration of the Indian Union. Quite the contrary. It has been brought out elsewhere in these pages that the liberation of Kashmir would strengthen the cohesion and solidity of the Indian Union. It would cure India of what was called "a frontier sore" by Lord Ismay who advised Lord Mountbatten, one of the men chiefly responsible for the invasion of Kashmir by India.

On the proposal of independence - of the State or part of it - as a possible solution of the problem, is not Pakistan's position identical to India's inasmuch as "both reject it emphatically?

The impression is not groundless but, on a more serious examination, it turns out to be superficial.

For some years now, Pakistan's leaders have not displayed qualities or care and sensitivity in certain statements they have made on Kashmir. A couple of these statements, blithely citing the Indian Independence Act passed by the British Parliament in 1947, directly contradict the position clarified by the Founder of Pakistan himself who, besides being the redoubtable constitutionalist that he was, had vetted the Act before it was adopted (the Indian Congress leaders had done the same). In his characteristically straightforward manner, he published his view that the British government or Parliament had "no power or sanction" to restrict the freedom of the Princely States to remain independent, if they so desired. It must be noted, in passing, that he spoke of 'States' not of 'Princes'. The viability of independence, of course, was a separate issue; it could not be judged by legal criteria and it could not be regarded as the same in all cases.

But occasional crude utterances by Pakistan's present-day spokesmen do not affect the validity of Pakistan's traditional position in the Kashmir dispute. The dispute is on the agenda of the world organization as the India-Pakistan question. Pakistan cannot in fairness be expected to relinquish its position as a party to the dispute and assume instead the lesser role of a supporter of Kashmir in the India-Kashmir conflict. The military occupation of Kashmir by India violates not only Kashmir's self-determination but of Pakistan's as well. For Pakistan came into being as the successor state of the British Indian empire comprising Muslim-majority areas as India did comprising Hindu-majority areas. This happened on the basis of a tripartite agreement arrived at by Britain, the Indian Congress and the Muslim League. It followed from the agreement that, unless the State of Jammu and Kashmir chose to remain independent, its Muslim-majority area would be incorporated in Pakistan exactly as the Muslim-majority area of the province of Punjab was. In fairness and in accordance with the principle of the settlement to which both the Indian Union and Pakistan owe their independence, there were only two options for Muslim-majority Kashmir: either to remain independent or to join Pakistan. 

The pre-emption of both these options by India's military action had made Pakistan as much the wronged, aggrieved party as Kashmir itself. In Pakistan's eyes, Kashmir is not just another country whose self-determination is to be promoted in the way Pakistan championed the cause of the freedom of Morocco or Tunisia (in the early 1950s), for example, or of other peoples under colonial rule. Kashmir is potentially a part of Pakistan and its society is intertwined with Pakistan's. If matters had been allowed to take a straight course in 1947, Kashmir would have been one of the provinces of Pakistan (the sentiment for Kashmir's independence at that time was very weak). This is not Pakistan's self-view. Not to speak of all impartial observers, even Lord Mountbatten, who played a crucial role in engineering India's annexation of Kashmir, has conceded that but for a certain "basic mistake" by Pakistan, "Kashmir might well have eventually acceded to Pakistan, either with or without a plebiscite or might conceivably have been peacefully partitioned between India an Pakistan". The "basic mistake" he mentions is questionable but even if it were admitted, neither Pakistan nor Kashmir would merit permanent punishment for it in the form of a an unnatural disposition of the State. Mountbatten's statement recognizes Kashmir's place in Pakistan.

Seen in this light, Pakistan's position would be changed radically were it to come forward as a proponent of independence for Kashmir. It would imply that Pakistan is gratuitously demoting its locus standi and renouncing a claim, which has been made stronger by Pakistan's unquestioned willingness to submit it to the verdict of the people of Kashmir impartially ascertained. Pakistan is acting within its rights and conforming to its obligation in disallowing that kind of a stance for itself.

However, there is a marked difference between not becoming a proponent of Kashmir's independence and becoming an opponent of it. The former is consistent with Pakistan's involvement and interest in the dispute; the latter is entailed by India's standpoint. One would expect persons charged with responsibility for handling delicate issues of law or diplomacy to perceive the difference.

Let us thrash out the question a little. India is asserting a primordial or proprietary right with respect to Kashmir; its rejection of the proposition of independence for Kashmir follows as logically as does its irate reaction to the proposal of a referendum or plebiscite to determine a solution. Pakistan, in contrast, is asserting a claim to Kashmir which, though in justice immeasurably superior to India's, Pakistan is not holding to be self-validated; Pakistan is demanding that both claims - its own and India's - be referred to the democratic decision of the people of Kashmir. The demand was originally accepted by India and the common ground of both parties was the basis of the plan of settlement laid down in the resolutions of the United Nations. This aspect of the issue has been fully brought out in the voluminous debates at the United Nations. What still needs to be made clear is that neither Pakistan's demand nor its original acceptance by India nor its endorsement by the United Nations encompasses the whole area of the right involved. For overriding the contesting claims of India and Pakistan and the putative right of one or the other is the right of the people of Kashmir to decide the issue according to their own will. That the two claims of India and Pakistan be submitted to the people of Kashmir makes them subjects of legitimate consideration but it does not exclude the exercise of a different option by the people of Kashmir. The exclusion is inherent in India's position, not in Pakistan's. Enlightened opinion in Pakistan fully appreciates the point and is far ahead of the country's official spokesmen.

As "Kashmir has been historically a part of India", should it not remain a state within the Indian Union?

The statement that "Kashmir has been historically a part of India" is true precisely in the same sense as the statement, for example, that Belgium or Norway has been historically a part of Europe. All through the ages, the word "India" has been like Europe, the name of a region, a subcontinent, not of a state. It has been a geographical, not a political, term. The great empires of the past - the Maurya (3rd century BC), the Mughal (16th to 18th century) - which more or less unified the subcontinent did not have uniform boundaries; the included variously what today are the states of Afghanistan, Pakistan, India, Nepal, Bangladesh and Myanmar, as well as Kashmir. Even under the British, "India" was not a compact political entity: there was what was called "British India" and "Indian or Princely India".

In the sense currently employed, India is as much a new state as Pakistan; both were established in August 1947; both came into existence on the basis of the agreed two-fold principle that (a) Hindu-majority areas in British India would constitute India and Muslim-majority areas form Pakistan and (b) the territories not directly administered by British (i.e. Princely India) would be incorporated in one of the other (i.e. India or Pakistan) according to geographical contiguity and the composition of the population or they could remain independent, if their people so wished.

Kashmir was the largest of the territories not directly ruled by the British. It is a Muslim-majority area, contiguous to Pakistan, sharing the largest part of its border with Pakistan. Its territorial highways led into Pakistan or Central Asia; its rivers flow into Pakistan; its commerce was conducted through what is now Pakistan; from 14th century onwards, it drew its cultural stimulus exactly from the same sources as Pakistan. Politically, it has maintained an independent, sovereign existence through the preponderant part of its history.

From whatever standpoint one looks at it - geographical, historical, cultural or economic - Kashmir's inclusion in India is as irrational as it has been shown to be contrary to its popular will. The mere circumstance that the state, which has its capital in Delhi, appropriated the name of a region to itself - a gigantic advertising gimmick - does not provide it with an historical claim or entitlement to Kashmir. Incidentally, India's native name inscribed in its constitution is Bharat but it fights shy of using that expression; indeed, it has uses a word which does not exist in any of its dozen main languages. it is the only country in the world which has borrowed its own name from others. As historically "India" meant the land of the Indus, it is Pakistan that has a title to the description, not the state that has arrogated it.

Is the uprising in Kashmir is inspired by religious extremism and is fundamentalist in nature?

It is not; the allegation is belied by the beginning and the course of the uprising. The present uprising began as a peaceful, secular movement. What could be less fundamentalist than that in January 1990, almost the entire population of Srinagar came out on the streets and marched to the office of the United Nations Military Observers' Group to present a petition for the fulfillment of the pledge given to the Kashmiris by the United Nations that they would be enabled to determine their future through a free vote under impartial, international supervision?

All movements of resistance against foreign occupation which embrace a whole society draw in all its elements - the extremists, religious or secular, at one end and the criminal-minded, at the other, with sincere freedom fighters in the middle, constituting the bulk. The resistance in France against Nazi occupation had the active participation of communists; could it on that account be regarded as a communist movement? No insurgency - particularly against a regime, which has become incapable of civilized administration - remains uncontaminated by extremism, crime of corruption: this had been historically true even in the most sophisticated societies. Such contamination, however, does not affect the purity of its object viz. liberation from an alien, brutal regime; restoration of human rights and assertion of the popular will. This holds in the case of Kashmir as it would in all similar cases.

Speaking of fundamentalism, there is a marked difference between Pakistan and India. The extremist religious forces in Pakistan have never been able to muster popular electoral support and they operate to the extent that they do and meet with resistance within Muslim society itself. In India, in contrast, the fundamentalist frenzy is directed against the Muslim population. The barbarities inflicted on the Muslims of Kashmir are to a great extent actuated by Hindu hatred against Muslims. Communal hatred and intolerance. No attempt is underway to establish a theocratic state in Kashmir. However, it is only natural that, under the unbearable stress of the kind faced by Kashmiris, people should try to draw spiritual strength and sustenance from the faith they follow. A powerful ingredient of the Kashmiri psyche in both normalcy and crisis is the consciousness of their Islamic affiliation. But the fact is writ large on Kashmir's history since the 14th century that this consciousness has harmonized with amity between Muslims and Hindus.

The mass exodus of Kashmiri Pandits from the Vale of Kashmir has been cited as a glaring example of the extremism of the Resistance movement. Any impartial investigation will show that the exodus was encouraged and facilitated by the Government of India, represented at the time in the person of the notorious Governor, Jagmohan, to clear the field for the actions that had been planned against the Kashmiri Muslims. The total breakdown of the administration in Kashmir was also an important contributing factor. When there is anarchy, people flee. In any uprising, those who collaborate with the oppressors become targets. However, more Kashmiri Muslims have been targeted than Pandits. It is not a question of religion: it is a question of what side you are on? The popular uprising or the imposed regime?

Moreover, if the international community continues to look the other way while Kashmir burns and a repulsive military machine massacres its people, then desperation will set in. In such an environment, fundamentalism becomes the face of frustration. Extreme repression, accompanied by little relief and meager sympathy from the supporters of human freedom, can so traumatize a people as to pervert their psychology and disfigure their movement.

India's uses the pejorative term "fundamentalist" in order to exploit the fear and prejudice associated with this phenomenon, real or perceived, and thus undermine support for the cause of Kashmir's freedom. India's use of the label "terrorist" is similarly motivated. The aim is to divert the sympathy and compassion that would be felt at the plight of the Kashmiri people to concerns felt in other contexts.

Is the movement in Kashmir a separatist or secessionist movement?

To cover the crimes committed by its army and paramilitary forces in Kashmir, India describes the uprising in Kashmir as "secessionist" or "separatist". How can a people secede from what they never acceded to and separate from what they never joined? The entire State is a disputed territory and recognized as such by the United Nations. Kashmiris do not see themselves as citizens of India. The Indian claim that Kashmir is an integral part of the Indian Union is unilateral, unrecognized and untenable in law and logic. The future of Kashmir remains to be determined as is evident from all pronouncements made by the United Nations, with the former Soviet Union as the only dissident.

Is not Pakistan-backed terrorism responsible for the current situation in Kashmir? Would there not be peace and tranquility in the State was this outside interference to cease?

A look at the situation in Kashmir gives a firm negative answer. It is, of course, true that the people and government of Pakistan have extended a degree of support, some material, most of it moral, to the struggle in Kashmir. But there is no question that the Resistance is essentially indigenous. Were Pakistan, for instance, to get completely out of the picture, the movement would still continue, however, bereft and straitened. Actually, it is grossly unfair and unrealistic to expect Pakistan to stand aside when the people of Kashmir are engaged in a struggle for which Pakistan and its people have made enormous sacrifices since 1947, and with which they have heartfelt sympathy. Kashmir and Pakistan are intertwined in such a variety of ways that it is not possible for events in the one not to have strong repercussions in the other.

Rendering aid to Kashmiris for their freedom from despotic rule has been a recurrent phenomenon in the areas, which now constitute Pakistan. It began as far back as 1835, more than a hundred years before the birth of Pakistan. In 1933-34, as many as 20,000 people from the Sialkot-Lahore area were jailed by the British Indian government to prevent them from marching into Kashmir to agitate against the ruling Hindu prince's repression. In 1947, when there were scattered and large-scale uprisings against the despot in many parts of the State, people from Pakistan felt compelled by what they considered their moral and political duty join ranks with the freedom fighters in Kashmir. It happened again in 1965. It is understandable and consistent with history if it happened (though to a much reduced extent) following the brutal and continuing Indian onslaught against the resurgent movement in Kashmir that we now date from 1989.

Pakistan is an irremovable factor in the Kashmir equation. It has fought two wars to secure the right of self-determination for Kashmiris. The first war in 1947-48 led to the resolutions of the United Nations Commission for India and Pakistan (UNCIP), which called for a plebiscite in the State to ascertain the people's wishes. The second in 1965 was brought to an end with the resolution of the UN Security Council stating the "decision" of the Council to consider after the end of hostilities "what steps should be taken to assist towards a settlement of the political problem underlying the conflict", namely Kashmir. Even the Simla Agreement in 1971 called for a "final settlement of Jammu and Kashmir", though the meeting between the President of Pakistan and the Prime Minister of India which produced the accord, was not convened to deal with Kashmir but with the aftermath of the dismemberment of Pakistan through Indian military intervention in East Pakistan. None of these undertakings has been fulfilled. Pakistan cannot be expected to force amnesia on itself and consign all this to oblivion.

After the Soviet invasion of Afghanistan, the Afghan resistance sought help from volunteers in many Muslim countries. A number of Kashmiri young men also joined the combat, which they viewed as a just and even holy war against an invader. When the Soviet Union decided to pull out of Afghanistan, having failed to overcome the popular armed struggle against the communist-backed regime in Kabul, the Kashmiri youth, like their other foreign comrades, had to leave Afghanistan and return home. By then they were battle-hardened and imbued with the zeal to carry on a similar fight against Indian occupation. They were also confident that if a superpower like the Soviet Union could be humbled by disorganized but dedicated Afghan fighters, surely they could also combat the occupation of their land by the India Union.

The fall of communism is a watershed in history and its impact on developing countries has been especially powerful. The message that went forth to societies as diverse as those of Africa and Eastern Europe was that any system that owed its hold solely to military power and its authority to force and coercion could not endure. The Kashmiris, it must be repeated, never asked for the annexation of their land by India. So the great wind of freedom blowing across the world also swept Kashmir and its youth, leading eventually to the heroic upsurge witnessed in 1989.

But was not the accession of Kashmir to India legal and also formally endorsed by a Constituent Assembly in 1957? Is not the entire State, therefore, an integral part of India?

The ostensible accession of Kashmir to India is a fiction entrenched in the Indian position. The fact that the act was performed by a feudal ruler who had fled his capital in the face of popular revolt is well established in the official record of the dispute. But the facts of the elaborate conspiracy are no so well known but they are being exposed by the painstaking historical research conducted by such unimpeachable authorities as the Oxford historian, Alistair Lamb. The details would need a lengthy narration. Let the following facts, all beyond contradiction, therefore suffice:

1. For months prior to the so-called accession, the Maharaja (the feudal despot) was in contact not only with the Indian leaders but also with other Maharajas who had brought about the mass killings and exodus of their Muslim subjects and acceded to India. Ten weeks earlier, he had dismissed his Kashmiri Pandit Prime Minister who had counseled against a move hostile to Pakistan. The Maharaja had brought in troops and murderous gangs from outside to overawe his Muslim subjects (the majority of the people) and crush any movement for accession to Pakistan.

2. At the moment that he offered to accede to India, his authority over the bulk of the State had crumbled.

3. India flew in its troops to restore his authority even before he had signed and delivered the instrument of accession. His accompanying letter was composed in Delhi.

4. An erstwhile Kashmiri popular leader, Sheikh Muhammad Abdullah, who had become a cohort of Indian leaders, was installed in office for his support of the Maharaja's accession. But this same person, when he insisted that the accession was provisional and depended on a plebiscite, was dismissed and put in jail in 1953. He languished in prison for about thirteen years. It was his followers who mainly formed what was called the Plebiscite Front. (He was reinstated when he was a tired, old man and had given up the fight.)

5. The Constituent Assembly was convened without a poll in Kashmir itself. Seventy-three out of 75 candidates were declared to have been elected unopposed.

6. Before this Assembly was convened, India assured the Security Council that the Assembly would not "come in the way" of the holding of a plebiscite under the auspices of the United Nations. One representative of India (an eminent jurist. Benegal Rao, later a judge of the International Court of Justice at the Hague) in his formal statement before the Council termed the State's accession to India as "tentative", pending a plebiscite.

7. The Security Council adopted the resolution of 30 March 1951 that any action of the so-called Constituent Assembly "would not constitute a disposition of the State" in accordance with the principles enunciated in the Council's earlier resolutions and accepted by both India and Pakistan - namely the synchronized withdrawal of the forces of both sides preparatory to the plebiscite and the holding of the plebiscite under the control and supervision of the United Nations.

8. When in defiance of the Security Council and in violation of the international argument embodied in the resolutions of the United Nations Commission for India and Pakistan (UNCIP), India in November 1956 nevertheless got the Assembly to declare Kashmir as a part of India, the Security Council adopted the resolution of 24 March 1957, again reminding the parties that "the final disposition of the state of Jammu and Kashmir will be made in accordance with the will of the people expressed through the democratic method of a free and impartial plebiscite conducted under the auspices of the United Nations". It also reiterated its earlier declaration that, "any action that the Assembly may have taken or might attempt to take to determine the future shape and affiliation of the entire State or any part thereof, or action by the parties concerned in support of any such action by the Assembly, would not constitute a disposition of the State in accordance with the above principle."

If India were as certain of the legal strength of its claim as it professes to be, would it not agree to the whole question being examined by the World Court? A process lasting a few months would vindicate its position and bring it resounding victory. But India knows that an impartial investigation would be fatal to its claim. Hence the loud, indignant insistence on "sovereignty". Said an experienced lawyer to his young apprentice: "If you are weak in law, stress the facts; if you are weak in facts, stress the law; but if you are weak in both facts and law, give them hell!" The way India has been giving hell to all its critics would please that lawyer.

To recapitulate, the question needs to be faced: at what point of time and by what justifiable means did Kashmir become a part of India? By the Maharaja's accession? But India itself acknowledges that the accession was subject to plebiscite under international auspices. By the decision of the Constituent Assembly? But India assured the Security Council that the decision would not prejudge the plebiscite and come in its way. By the sheer passage of time? But, despite the lapse of decades, Kashmiris have shown themselves that they have not reconciled to Indian occupation and rule. By the elections held periodically in the Indian-occupied area? But these elections are known to have been rigged and their outcome is totally disowned by the people of Kashmir, as the mass uprising amply bears out.

Are not the decades-old resolutions of the United Nations obsolete?

Even if those resolutions had never been adopted, the principle which the articulate - the consent of the people - would have to be summoned to provide the basis, the rationale, the framework of a negotiated settlement. There is no alternative to popular will except force and fraud. The right of self-determination does not lapse, nor the passage of time invalidate agreements, much less release a state from the international obligations it has solemnly accepted. The Indian argument to the contrary subverts the foundations of a viable order of international relations. Without sanctity of agreements and treaties, order would be turned into anarchy. India's own founding father Jawaharlal Nehru stated in 1952. "Kashmir is not the property of India or Pakistan. It belongs to the Kashmiri people. When Kashmir acceded to India, we made it clear to Kashmiri people that we would abide by the verdict of their plebiscite, and if they tell us to walk out, I would have no hesitation in quitting Kashmir. We have taken the issue to the United Nations and given our word of honor for a peaceful solution. As a great nation, we cannot go back on it."

Would not a change in the status of Kashmir destroy India's secularism and place its 120 million Muslim population in grave jeopardy?

As Zulfikar Ali Bhutto said at the United Nations, "Forcible annexation of Jammu and Kashmir by India is not a guarantee of Indian secularism, democracy or territorial integrity." Communal peace is not a new concern in India. Did it not exist when India committed itself to the holding of a plebiscite in Kashmir? How can the security of India Muslims be made dependent on the occupation of Kashmir by force, if blackmail is not be countenanced? Secularism should be a function of India's own history, the composition of its population, its diversified cultural heritage, as well as its international contacts. If India's Mughal heritage and its living reminders such as the Red Fort in Delhi and the Tag Mahal in Agra do not constitute the symbol, and if the presence in it of the world's largest religious minority does not provide substance of India's composite personality, and if they are unable to avert recurrent religious pogroms, how will the forcible occupation of a Muslim majority area such as Kashmir achieve the goal? The total number of Kashmiri Muslims in Indian-occupied Kashmir is around 7.5 million, while the total Muslim population in the Indian Union is 120 million. How can the captivity of the less than five percent in a defined areas assure the safety of the remaining 95 percent scattered all over the country?

There were years when because of a state of relative quiescence it was assumed by some that the Muslims of Kashmir were reconciled to their place in India or were at least taking part in Indian political life. Did attacks on Indian Muslims cease during those periods in the rest of India? They did not; on the contrary, they persisted as before. Nor has the savage repression of the Kashmiri Muslims since 1989, characterized by cold-blooded killings, rape, arson, arbitrary arrests, torture and maiming of human beings satisfied the hate-mongering elements and lessened their frenzy against the larger body of Indian Muslims.

The destruction of the 15th century Babri Mosque in 1991 is an example. If the proven and well-demonstrated loyalty of Indian Muslims since independence does not guarantee their security and well being in India, how will the coerced allegiance of the Kashmiri Muslims do that? India is the only state in the world that demands a price from others for the safety of its own citizens. And with a posture of self-righteousness, to boot.

Will not a change in the status of Kashmir such as its accession to Pakistan or independence lead to the disintegration of the Indian Union?

Nobody has answered this better than the respected Indian statesman, the late Jayaprakash Narayan:

"Few things have been said in the course of this controversy more silly than this one. The assumption behind the argument is that the states of India are held together by force and not by a sentiment of a common nationality. It is an assumption that makes a mockery of the Indian nation and a tyrant of the Indian state."

Contrary to the impression that has been created by the defenders of the status quo in Kashmir, it is the non-settlement of the Kashmir dispute, rather than its settlement, that threatens the territorial integrity of India, and it may be added, of Pakistan. A just and fair settlement of the dispute, in whatever form, would give to each country a mutually recognized and secure frontier and thus encourage their respect for each other's territorial integrity. It would strengthen internal cohesion in both countries. The only real safeguard against disintegration is peace and absence of external and internal conflict.

On the question of Kashmir becoming independent - regardless of whether the possibility is practical or theoretical - it has been argued that the emergence of another sovereign entity in the subcontinent would encourage secessionist tendencies in both India and Pakistan and lead to the collapse of their existing federal structures. What seems to be at work here is the notorious and now discarded falling dominoes theory. No area which is today part of India or Pakistan was dragged into a union against its will; all joined by a volition expressed or confirmed in a popular vote. The only exception is Kashmir, which has never been provided the opportunity to decide its own status or affiliation. What, therefore, applies to Kashmir does not apply to Assam or Tamil Nadu in India or to Sind in Pakistan. This is also plain from the fact that both countries accepted an international obligation under the auspices of the United Nations regarding Kashmir which neither as a sovereign state would accept regarding any of its constituent units, namely the obligation to withdraw their forces from the territory and let the people decide its status. The dispute over Kashmir is sue generis. The demilitarization of Kashmir and the holding of a plebiscite in it, in accordance with an international agreement, does not logically justify a bid for secession by other territories nor - what is more important - psychologically encourage it. Moreover another consideration that the Indian contention ignores is that part of Kashmir can emerge as independent and other parts join India or Pakistan. This would mean consolidation and common agreement rather than fission and dispute.

Finally, what is the common sense view of the matter? The Indian contention that the de-annexation of Kashmir would lead to the breakup of the Indian Union implies that the constituent units of that Union are only waiting for an example to be set in Kashmir, which they would follow and splinter off. The reality, however, is that they are in the Indian Union because (a) they identify themselves as parts of a larger nation, and (b) it is in their perceived interest - economic, social and cultural - to be within the Union rather than face the hazards of a separate, independent existence. If and where the sense of identity and interest is lacking, the unit will secede in course of time regardless of what happens in Kashmir. The danger of the disintegration of the Kashmir dispute is thus only a specter raised to obstruct that settlement.

Is it not Pakistan rather than India, which in violation of the UN resolutions since it failed to withdraw its troops from Kashmir as required under UNCIP resolution, dated 13 August 1948?

The late Josef Korbel, who served as chairman of the UN Commission for India and Pakistan (incidentally father of the present United States ambassador to the United Nations, Ms. Madeline Albright), dealt with this Indian argument in an article he wrote for The New Leader, an American magazine, in its issue of 4 March 1957:

"This is not true. Pakistan was not expected to withdraw her forces from Kashmir as long as there was no agreed-upon plan for simultaneous Indian withdrawal."

The withdrawal of Indian and Pakistani forces from Kashmir - i.e. demilitarization - as envisaged in UNCIP resolutions would not have been even a presentable proposition if it exposed one side to danger of attack from the other. Accordingly, while the resolution did require Pakistan to begin to withdraw its forces before India would begin the process on its side. They also required that the completion of the process be synchronized and simultaneous on both sides. This obviously required an agreed-upon plan. The Commission prepared such a plan - called the Truce Plan - and presented it to the two governments. India raised several issues. President Truman (US) and Prime Minister Attlee (UK) made a joint appeal to the two governments to accept the arbitration of the Plebiscite Administrator-designate on these points. Pakistan promptly accepted the proposal, with no if's and but's; India rejected it. Later, two United Nations Representatives, Sir Own Dixon and Frank Graham (US) made intense efforts to secure India's agreement to a rational plan so that the Plebiscite Administrator would be inducted into office and would dispose of all the remaining forces - the residual Indian and the local - as he deemed fit. Sadly, they failed to overcome India's stubborn obstruction. This has been the cause of the stalemate in Kashmir ever since. The solution is there, only India is unwilling to implement it.

With the signing of the Simla Agreement in 1972, has Kashmir not become a bilateral matter between India and Pakistan as opposed to an international dispute? Does it not follow then that the UNCIP resolutions, which called for, the holding of a plebiscite in the State no longer apply?

India's interpretation of the Simla Agreement is contrary to the text and stated purpose of the Agreement. The Agreement recognizes the need for a "final settlement" of the Jammu and Kashmir dispute. In the words of a legal expert, Prof. Ali Khan, writing in the Columbia Journal of Transnational Law in 1994, "It would defeat the purpose of the Agreement if bilateralism is invoked to merely cut off the Kashmir dispute from the international forum that can contribute to ending it. Furthermore, it would be unlawful to use the bilateral clause to postpone indefinitely the final settlement of the dispute, with the intention to freeze the status quo. Any willful latches in solving the Kashmir dispute would provide a good basis to argue that the procrastinating party has violated a fundamental principle of the law of treaties, which mandates that every agreement must be performed in good faith."

As for the argument that the UNCIP resolutions are no longer valid, the same writer says, "It is bad jurisprudence ... to construe a resolution as invalid simply because the state to which it was directed could for decades successfully defy the will of the Security Council. A Security Council resolution remains legally binding until it is repealed, either directly or through a subsequent incompatible resolution. Mere non-enforcement of a resolution over a long period is not a sufficient basis to challenge its continued validity."

Article 103 of the UN Charter is of decisive importance in this context. It reads:

"In the event of a conflict between the obligations of the Members of the United Nations under the present Charter and their obligations under any other international agreement, their obligations under the present Charter shall prevail."

The Simla Agreement signed in the aftermath of the 1971 war which dismembered the country with India acting as the military midwife to the birth of Bangladesh, until then East Pakistan, nowhere precludes a settlement of the Kashmir dispute along the lines laid down by the United Nations with the consent of India and Pakistan. On the other hand, it expressly states that relations between the two countries shall be governed by the principles and purposes of the UN Charter. The Agreement thus reinforces the obligations of both parties to achieve a settlement in accordance with the resolutions endorsed by the Security Council. The Agreement's provision that pending a final settlement, none of the sides shall unilaterally alter the situation in Kashmir cannot be used as a license for leaving the problem unresolved. On the other hand, it carries the clear implication that efforts would be made by both countries to arrive at a final settlement.

The Indian plea that the renaming of the Ceasefire Line as the Line of Control amounts to its conversion as the international border between the two states draws no support from the Agreement. The Agreement commits the two sides to "respect" the Line of Control "without prejudice to the recognized position of either side". It is quite clear that to "respect" the line means not to violate it militarily, in other words to maintain the ceasefire. By no stretch of the imagination can that be taken to mean the Line of Control's formal acceptance as the international border between India and Pakistan. This is clear from the words that the "respect" will be "without prejudice to the recognized position of either side". Pakistan's recognized position is that the status of the State is yet to be determined.

There are twelve substantive resolutions of the Security Council pertaining to the settlement of the Kashmir dispute and the determination of its final status through an impartial plebiscite. A position safeguarded and secured by the phrase "without prejudice to" can hardly be deemed to have been abandoned by Pakistan at Simla, as now claimed by India. The preamble to the Agreement speaks of the resolve of the two sides to establish a durable peace in the subcontinent. How can a durable peace be established unless the one issue which has led to two wars and nearly half a century of mutual hostility and continuing confrontation is settled in accordance with the wishes of the people of Jammu and Kashmir, as Pakistan has consistently maintained?

The people of Jammu and Kashmir are at the heart of this dispute and it is their fate and future, which are at stake. In Simla, Kashmiris were unrepresentative. Even assuming that the Kashmir dispute was settled at Simla, as India claims, it should be pointed out that nothing in international law confers on two parties the authority to make decisions or conclude agreements which adversely affect the rights of a third. The Indian view that the Kashmir dispute can only be settled bilaterally puts both the people and the United Nations out of reckoning altogether. As for the argument that the Simla Agreement ousts the UNCIP resolutions, we may quote the words of the same legal expert again: "The greatest flaw of the Simla Agreement is its failure to provide any mandatory methodology or specific machinery to settle the outstanding dispute between the parties."

In this respect, it cannot claim to be a substitution of the UNCIP resolutions. For 23 years, the Simla Agreement has failed to bring the two countries together for the settlement of the Kashmir dispute. In fact, if the UNCIP resolutions are obsolete, as argued by India, the Simla Agreement has also atrophied. "The strict interpretation of bilateralism prevents a settlement as long as one side refuses to negotiate" - as India does. No credible peace process can be initiated when the official Indian position remains that the only thing left to negotiate and settle is what it calls the "vacation of Pakistani aggression" from Azad Kashmir and the Northern Areas?

To quote the same expert again, "It seems as if the earlier military deadlock in Jammu and Kashmir has now resurfaced in the form of dysfunctional bilateralism ... The bilateral clause in the Simla Agreement is intended to resolve the Kashmir dispute and not to frustrate or delay its final settlement."

Do the UNCIP resolutions limit the right of self-determination of the people of Jammu and Kashmir to accession either to India or Pakistan? Does not the present situation, therefore, call for a revision of these resolutions?

The right of self-determination is, by definition, a right that can be restricted only by geographical possibility (Kashmir cannot accede to Canada, for example). What the UNCIP resolutions did was to subject the conflicting claims to Kashmir of either India or Pakistan to the decision of the people of Kashmir through a plebiscite. They did not, as they could not, limit the scope of this decision itself. This is apparent from the reading of the agreement embodied in the UNCIP resolutions, which has been recorded by different Representatives of the United Nations, and it is implicit in subsequent resolutions of the Security Council as well.

When India first brought the Kashmir issue to the United Nations, its representative set out three options for the State: accession to India, accession to Pakistan and "to remain independent". Sir Owen Dixon later explored with the two governments the fourth possibility of the partition of the State in accordance with the wishes, either already known or to be impartially ascertained, of the people of the different zones through zonal plebiscites. As the suggestion was not in conflict with the principle of self-determination, neither government rejected the possibility outright.

This led to the recognition that the situation contained multiple possibilities, all subject to the people's will and flowing from it. More than one resolution of the Security Council reflects this awareness. The resolutions adopted on 14 March 1950 and 30 March 1951 refer to the "final disposition of the State (to be) made in accordance with the will of the people expressed by the democratic method of a free and impartial plebiscite conducted under the auspices of the United Nations." The phrase "final disposition" is wider in meaning and scope than "accession to India or Pakistan". The Security Council felt encouraged, indeed entitled, to use this expression because it did not feel justified in foreclosing any option for the people of Jammu and Kashmir.

It was entirely right for India and Pakistan to pledge to each other as they did, not to fight over a large territory but to let the people of that territory decide its status. However, the principle that they acknowledged through the acceptance of the UNCIP resolutions was the principle of self-determination. It would be self-contradictory to deny the Kashmiris the substance of this principle while providing them with its bare form. It would amount to telling them that they can choose independently but they cannot choose independence.

Some background facts deserve to be set out here. The founder of Pakistan, Quaid-i-Azam Mohammad Ali Jinnah, stated on 17 June 1947, "Constitutionally and legally, the Indian states" (including Kashmir) "will be independent and sovereign on the termination of paramountcy and they will be free to adopt any course they like. It is open for them to join the Hindustan Constituent Assembly or the Pakistan Constituent Assembly or decide to remain independent."

The All Jammu and Kashmir Muslim Conference, which was the representative organization of the majority of the people of Kashmir in a press statement issued in May 1947, urged the Maharaja to "declare Kashmir independent immediately and establish a separate constituent assembly to frame the constitution of the State".

It should be noted that the Quaid-i-Azam spoke of "states" not of the princely rulers of these states. It was assumed throughout that, though the ruler would formally sign an instrument, it would have to be in conformity, not in conflict, with the wishes of the people involved if it was to have any effect.

The obligation accepted by India and Pakistan under UNCIP resolutions was to demilitarize Kashmir and create conditions for the ascertainment of the popular will under impartial supervision and control. Pakistan is acting in conformity with its obligations under the UN Charter and as a party to an international agreement in demanding that the agreement be implemented. India has backed out of the commitment it made. However, the right of the people of Jammu and Kashmir to decide their future themselves is not curtailed, even when they support the option of accession to Pakistan, as they do in overwhelming numbers. They continue to possess the right to decide their future status transcending the contending claims of India and Pakistan or in partial accommodation of both.

The idea of independence for Kashmir, if not for all its zones, is not new. It remained understated in the 1950s because of the Cold War which generated the fear that an independent Kashmir would be subject to foreign aggression or intrigue and the belief at the time that small states could not be viable. These inhibiting factors no longer exist. Scores of states, smaller in size and population than Kashmir, have become sovereign, which should explain the resurgence among Kashmiris of the idea of independence.

Realistically, would not autonomy for Kashmir within the Indian Union be a fair solution of the dispute?

It is a non-starter and the people of Kashmir have rejected it for the following reasons:

(a) It would carry no international guarantee. A decision of the Indian government today could be cancelled, whetted down, or divergently interpreted tomorrow. Even an amendment of the Indian Constitution would be liable to repeal or revision by the Indian legislature.

(b) It has been tried in Kashmir's earlier experience and it is has failed to provide a solution. From 1947 to 1953, India's supporters in Kashmir, though a minority, made much of Article 370 of the Indian Constitution, claiming that the special status for Kashmir conferred by it amounted to freedom from interference by the Indian federal government in Kashmir's internal affairs. This assertion was vehemently opposed by another section of India's supporters, the Dogra community in Jammu. A heated controversy ensued: the main casualty was Sheikh Abdullah, who was flaunting an accord with Nehru as reinforcing Article 370. He was put in jail and, during his imprisonment and afterwards, a series of ordinances and other enactments converted Kashmir into another state of the Indian Union with the sole restriction that Indian citizens could not purchase land in Kashmir. Indian citizens and leaders have very logically challenged this sole restriction itself.

(c) This was not a fortuitous development. The Indian Prime Minister, Jawaharlal Nehru, the architect of Article 370, had stated in the Indian parliament that its provisions would "erode" in course of time.

(d) Nehru's confessed anticipation stemmed from a good perception of the working of the Indian Union. That perception is still valid. When one constituent unit of a federation is given a special status, other units naturally look askance at it and at least some of them will tend to demand the same for themselves. The stress can be averted either by encroaching on the status in order to make it only nominal or by eliminating it altogether.

(e) Even a new conception of an autonomous region within India, different from a state of the Indian Union with a special status, would keep Kashmir under subjection to India. In the vital matters of defense, external affairs (including external trade) and communications. It would perpetuate the unnatural severance of its links with Pakistan.

(f) After the campaign of mass slaughter and destruction which India has conducted in Kashmir since 1990 and which had reached genocidal proportions, any dispensation which allows the stationing of Indian troops in Kashmir is bound to be repugnant to popular sentiment. Even if a section of them were to accept it, others would repudiate it; the dispute would continue to fester.

These considerations lead to the conclusion that any solution of the Kashmir dispute is pure moonshine which

(a) rests only on the good faith of the Indian government, liable to change from one administration to another, even if it is solemnly conveyed to another government;

(b) does not contemplate an ascertainment of the popular will without coercion, intimidation or undue influence;

(c) does not result from a negotiating process with the participation of Kashmir's representatives.
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History of Jammu and Kashmir 



Kashmir was a Muslim majority Princely State before the independence of Pakistan and India. On 25 July 1947, Lord Mountbatten, the last Viceroy of India, advised the rulers of the Princely States to accede either to India or Pakistan "keeping in mind the geographical situation of their respective States, the composition of their population and the wishes of their people". 

Why is Jammu Kashmir disputed?

Kashmir was a Muslim majority Princely State before the independence of Pakistan and India. On 25 July 1947, Lord Mountbatten, the last Viceroy of India, advised the rulers of the Princely States to accede either to India or Pakistan "keeping in mind the geographical situation of their respective States, the composition of their population and the wishes of their people". It was, in fact, in line with the partition formula whereby all Muslim majority areas of British India were to join Pakistan after 14 August 1947 and the rest were to accede to the erstwhile British Indian Dominion. Although ruled by a Hindu prince, Muslims constituted 78 percent of Jammu and Kashmir and 93 percent of the population of the valley.

There was a common understanding that Jammu and Kashmir would join Pakistan as in addition to the composition of the population, it was linked to the outside world through Pakistani territory. Pakistan was the source of import of all essential items like petroleum, sugar, salt etc. The Jhelum River was the only source to transport timber for export. However, ignoring the wishes of the people and Kashmir's historical, ethnic, religious, cultural and social relations with Pakistan, the Hindu Raja (Prince) requested for accession to India in return for military aid and a promised referendum. India never fulfilled its promise of plebiscite and the Prince's action was never accepted either by the Kashmiri people or Pakistan.

How did Hindu Raja become the ruler of Muslim majority Kashmir?

Historically speaking, Kashmir had been ruled by the Muslims from the 14th century onwards. The Muslim rule continued till early 19th century when the ruler of Punjab conquered Kashmir and gave Jammu to a Dogra Gulab Singh who purchased Kashmir from the British in 1846 for a sum of 7.5 million rupees.

The Raja of Kashmir had initially shown his intention neither to join Pakistan nor India. Subsequently, why did he decide to join India?

The Raja of Kashmir had signed a standstill agreement with Pakistan in August 1947, which allowed continuation of the services Kashmir was availing under the British rule pending fresh agreement. In the meantime, he strengthened his links with the Indian Government by appointing the Indian Congress nominee Mehr Chand Mahajan as the Prime Minister of the State with the promise that military aid could be made available to him at his discretion.

In the meantime, the Raja had ordered his Muslim subjects to deposit all the arms they possessed. Next, he ordered the Muslim personnel of his army to be disarmed. This was followed by a State-supported campaign of RSS- a Hindu fanatic organization- to exterminate the Muslim population of Jammu or to force them to migrate to Pakistan. Commenting on the Raja's reign of terror, the Times of London observed.

"237,000 Muslims were systematically exterminated, unless they escaped to Pakistan along the border by the force of the Dogra State headed by the Maharaja in person". The Raja's attempt to disarm the Muslim population was resisted in Poonch area and a guerrilla movement developed which grew in strength to nearly 70,000 Poonchis who had served in the British army during the Second World War. The Kashmiri guerrillas responded by attacking Raja's army and their relatives in Pakistan also joined them in the resistance movement.

Sheikh Abdullah, a pro-India Kashmiri leader and father of Farooq Abdullah, the puppet Chief Minister of the Indian Occupied Kashmir, confirmed the atrocities of the Raja in his statement on 21 October 1947 (New Delhi) when he said;
"The present troubles in Poonch, were caused by the unwise policy adopted by the 'State. The people of Poonch started a people's movement to redress their grievances."

On 24 October 1947, Maharaja appealed to India for military help. On 26 October, Maharaja addressed a formal letter to the Governor General of India seeking military assistance. He also signed the so-called Instrument of Accession sent by the Indian Government as a quid pro quo. But later researchers like Alistair Lamb doubted the veracity of this instrument.

Was it an unqualified accession to India?

On 27 October, while accepting the instrument of accession, Mountbatten the British Governor General of India after independence wrote back:

"... It is my Government's wish that, as soon as law and order have been restored in Kashmir and her soil cleared of the invader, the question of the State's accession should be settled by a reference to the people."

On 30 October 1947, Nehru addressed a telegram to Prime Minister Liaquat Ali Khan saying:

"Our assurance that we shall withdraw our troops from Kashmir as soon as peace and order are restored and leave the decision about the future of the State to the people of the State is not merely a pledge to your Government but also to the people of Kashmir and to the world."

On 2 November 1947, in a Radio Broadcast Prime Minister Nehru repeated pledge to hold plebiscite in J&K "under international auspices like the United Nations. So the accession was conditioned with a promise of plebiscite, which was repeated, by the high-level Indian leaders as well as Indian representatives in the United Nations.

However, these promises were never fulfilled.


Legal Argument 

India based its argument on Article II of the Simla Agreement, which says that the two countries are resolved to settle their differences by peaceful means through bilateral negotiations. 

What are the Legal Arguments presented by India?

India based its argument on Article II of the Simla Agreement, which says that the two countries are resolved to settle their differences by peaceful means through bilateral negotiations. 

However, Para 1 of the Simla Agreement specifically provides that "the principles and purposes of the Charter of the United Nations shall govern the relations between the two countries". Article 2 of the Charter spells "all members ..... shall fulfill in good faith the obligations assumed by them in accordance with the present charter". More specifically Article 103 of the Charter says "in the event of a conflict between the obligations of the members of the UN under the present Charter and their obligations under any other internal agreement, their obligations under the present Charter shall prevail". Many countries have invoked Article 103 whenever their obligations under the Charter conflicted with those under other treaties. The Indian interpretation of the Simla Agreement, therefore, does not diminish the necessity for both Pakistan and India to fulfill their Charter obligations. 

Furthermore, the Simla Agreement says, "The principles and purposes of the Charter of the United Nations shall govern the relations between the two countries". One of the fundamental provisions of the Charter is "respect for the principle of self-determination of peoples" (Article 1). That can also be interpreted as one of the Charter obligations of states and under Article 103- any contrary provision, therefore, of all other treaties including the Simla Agreement cannot take precedence. 
Political Argument 

After the nuclearization of South Asia the Kashmir dispute is no more just a bilateral dispute between Pakistan and India. Any dispute between Pakistan and India, no matter how less serious, can provoke a nuclear exchange. This poses a serious threat to international peace and security, and global economic and social stability. The international community has therefore an interest in the settlement of bilateral disputes between Pakistan and Indian in a peaceful manner and in accordance with the provisions of the UN Charter. The interest of the international community has been established by resolution 1172, which urges Pakistan and India to address the root cause of their tensions.



Freedom of Struggle 

A new party, the Muslim United Front (MUF), attracted the support of a broad range of Kashmiris, including pro-independence activists, disenchanted Kashmiri youth, and Jama'at-i Islami and MUF appeared poised to do well in state elections in 1987. Blatant fraud assured a National Conference victory, which was followed by the arrests of hundreds of MUF leaders and supporters.

How did armed struggle begin in Kashmir?

India's efforts to manipulate elections in Kashmir and suppress dissent have marked Kashmir's history since 1948, but it was not until 1986 that discontent within the state found wider popular support. In that year the state's ruling National Conference (NC) party, widely accused of corruption, struck a deal with India's Congress Party administration that many in Kashmir saw as a betrayal of Kashmir's autonomy.

A new party, the Muslim United Front (MUF), attracted the support of a broad range of Kashmiris, including pro-independence activists, disenchanted Kashmiri youth, and Jama'at-i Islami and MUF appeared poised to do well in state elections in 1987. Blatant fraud assured a National Conference victory, which was followed by the arrests of hundreds of MUF leaders and supporters. In the aftermath, young MUF supporters joined the ranks of a growing number of militant. In late 1993, the All Parties Hurriyat Conference (APHC), an umbrella organization of the leaders of all the political and militant organizations fighting for independence, was founded to act as the political voice of the independence movement.

Who are the Kashmiri renegades?

On January 19, 1990, the Indian central government imposed direct rule on Jammu and Kashmir, and repression deepened. . In the mid1990s, Indian security forces began arming and training local auxiliary forces (renegade thugs) to assist in counterinsurgency operations. These gangsters assisted Indian government in its campaign against freedom fighters, which was marked by widespread human rights violations, including the shooting of unarmed demonstrators, civilian massacres, and summary executions of detainees. Human rights defenders and journalists have been among the principal victims of the renegade gangs. They are also used in the election drama occasionally staged by the Indian Government in Kashmir.

Is the freedom struggle in Jammu and Kashmir merely "cross border terrorism" from the Pakistan side?

The indigenous nature of the current Kashmir freedom struggle is well known: it started almost 12 years ago in response to the killing of 100 peaceful Kashmiri demonstrators in Srinagar; over 83198 Kashmiris have sacrificed their lives in this struggle; thousands of Kashmiris have been injured, tortured or arbitrarily detained. No external influence could have persuaded the Kashmiri people to sustain their struggle for so long in the face of India's brutal military repression. It is only genuine and popular quest for freedom, which evokes such monumental sacrifices. Under the auspices of the Carnegie Endowment for International Peace, Dr. Paula R. Newberg wrote: "Since 1989, the number of dead (in Srinagar) has reached tens of thousands, the exact number unknown. Mostly boys and men, they have died for their religious beliefs, their political beliefs or because they were in the way. The circumstances of birth have become the accidents of death".

The legitimate response to India's military repression cannot be denigrated as "terrorism". The targets of the Kashmiri freedom fighters have been the instruments of India's occupation, not innocent civilians who are Kashmiris.

Indeed, terrorist acts in Kashmir have been largely sponsored by Indian agencies and "agents provocateur". Amnesty International's report "IF they are dead; tell us", and Human Rights Watch report "India's secret army in Kashmir", both testify that India has used Kashmiri renegades to carry out the worst forms of repression and human rights violations in Kashmir. Such acts of terrorism are an integral element of the Indian strategy to malign the Kashmiri freedom movement and to exploit international abhorrence of terrorism. Renegade groups have been given names by India like "Ikhwan-ul-Muslemoon" and "Taliban" to play upon the fears in the western countries and to make the repression of Kashmiris more palatable.

What are the reasons for India's current posture?

India used the aftermath of the tragic events of September 11 as a license to crush Kashmiri movement by denigrating it as international terrorism supported by Pakistan. India hoped to emulate American action in Afghanistan. As a matter of fact, the US was not in occupation of Afghanistan when it was attacked, but in India's case, it had not only occupied Kashmir but also has been involved, for the last twelve years, in the brutal suppression of the Kashmiri freedom struggle. However, when Pakistan joined international coalition against terrorism, India saw no choice but to use terrorist activities of Kashmiri renegades to put pressure on the world to compel Pakistan to stop supporting the Kashmiri freedom struggle. It threatened war with Pakistan as a tactic to pressurize the international community. This amounted to nuclear blackmail not only against Pakistan but also against the world.

India's belligerence is a part of its campaign to de-legitimize the Kashmir struggle by equating it with terrorism. It is also in violation of the UN Charter that rejects use or threat to use force and aggression to settle international disputes and also calls upon the members to respect the right of self-determination of the peoples.

What objectives does India want to achieve out of the current crisis?

India wants to achieve the following objectives:

De-legitimize the Kashmiri movement by equating it with terrorism,

Force Pakistan to stop all political and diplomatic support to the freedom struggle in Kashmir. 

Weaken the President of Pakistan who is committed to modernizing Pakistan by eradicating obscurantism and extremism from Pakistan. Pakistan is currently engaged in fighting against terrorism on three fronts, i.e.: (i) supporting the International Coalition in Afghanistan (ii) combating domestic extremist forces, and (iii) isolating and identifying foreign elements which might have infiltrated the Kashmiri movement.

Deflect international criticism on the current state-sponsored genocide of Muslims in Gujarat and repression against other minorities.

What is India's reaction to the President of Pakistan's assurance that there was no infiltration taking place across the LOC?

In his address on 27 May, the President of Pakistan categorically declared, "nothing was happening across the LOC". This declaration was in line with the commitment of Pakistan not to let anybody use Pakistan's territory for terrorist purposes.

Without giving any evidence that Pakistan sponsored infiltrators were involved in the terrorist events either of December, 2001 or January and May 2002, India mobilized its military against Pakistan and threatened a war on this issue. India is thus acting as accuser. judge and executioner: first accusing Pakistan of cross-LOC infiltration then threatening war against it without allowing anyone to verify its accusations.

Despite considerable difficulties, Pakistan has been living upto its commitment regarding cross-LoC infiltration. This has also been acknowledged by independent sources. For example, in its editorial on June 4 2002, the Wall Street Journal, appreciated Pakistan's efforts to check all possible cross-LoC infiltrations. Nevertheless, the newspaper recognizes that " the LOC is so long and wild that no government can stop all incursions". The newspaper has also advised the Indian Government "if it really wants terrorists to be stopped, some cooperation with Pakistan would be in order"
India has been accusing Pakistan of this infiltration, without providing any proof that it takes place. What is required is an international impartial and mutually acceptable verification mechanism.

Unfortunately, India's reaction to Pakistan's very concrete steps and proposals, in this regard, has been marked by extreme intransigence, non-cooperation and arrogance. India has, so far, not gone beyond cosmetic gestures to de-escalate tensions with Pakistan. Over a million Indian troops in high readiness remain poised for attack.

What could possibly be an impartial and independent mechanism along the LOC?

Pakistan wants an impartial and independent mechanism to verify India's allegations of cross-LOC infiltration. Pakistan has already shown its willingness to accept together with India various proposals in this regard, such as the strengthening of UNMOGIP, or alternatively the stationing of 300 helicopter borne monitors, or a multinational force across the LOC. India proposed joint patrolling as an alternative mechanism to pre-empt any international involvement in resolving the Kashmir dispute. Realizing that its own proposal was not feasible, India soon withdrew it.

What role can the United Nations play to defuse the current tensions?

Under the UN Charter, the Security Council has the primary responsibility to address threats to international peace and security. It has, however, been unable to address the most serious current threat-threat by India to attack Pakistan. India has mobilized most of its massive ground, air and naval forces in battle-ready formations against Pakistan. It is the Charter duty of the United Nations Security Council to address this threat to international peace and discourage India from using logic and language of war.

Through UN resolutions, the International Community has, time and again, recognized the urgency to resolve the underlying cause of tensions between Pakistan and India- namely Jammu-Kashmir dispute. While persuading India, in an impartial manner, to de-escalate the current situation, the UN should facilitate an early settlement of the Kashmir dispute in accordance with the Charter provisions.

What could possibly be the step-by-step approach to address the underlying cause of tension between Pakistan and India?

Pakistan has categorically declared that nothing is happening across the, LOC. Pakistan's assurance should be accompanied by the immediate de-escalation and progressive and mutual withdrawal of forces by India and Pakistan to their normal peacetime locations. The threat to peace will subside only once such de-escalation takes place.

Thereafter, further mutual steps could be take non the one hand, to end the repression by Indian forces in occupied Jammu and Kashmir and to provide access for media and human rights organizations there and on the other, to facilitate transit of the freedom struggle to a political process for the realization of the legitimate aspirations of the Kashmiri people.

Is Pakistan threatening a nuclear war?

It is India that introduced nuclear weapons in South Asia. It first conducted nuclear tests in 1974 and then in 1998. Right after its nuclear tests in 1998, Indian leaders made provocative and belligerent statements threatening Pakistan's sovereignty and territorial integrity. Pakistan was left with no option but to restore the strategic balance by demonstrating its nuclear capability. Pakistan has since clearly declared that its nuclear capability is meant to protect it from the security threat emanating from India.

During the current crisis too, it was India that first explained warfare in nuclear idiom. On 11 January 2002, Indian Army Chief S Padmanabhan threatened Pakistan with a nuclear strike that could make its continuation in any form doubtful. So far, Pakistan has responded responsibly to this pronounced belligerence. If India is serious about averting conflict and promoting peace in the region, it should conform its commitment to the purpose of non-use of force and accept Pakistan's long-standing offer for a No-War Pact to India aimed at eliminating all possibilities of conflict in the region.



Farce of Election 


The Indian press itself admitted that all State polls held so far were rigged or manipulated.
If participation in legislative elections were to be the criterion, the Indian people's involvement in the British period legislatures (between 1909 and 1946) would have to be accepted as popular verdict in favor of perpetuation of British Raj.

Why can't elections establish legitimacy of the Indian rule over Kashmir?

Elections are not a substitute for a UN prescribed plebiscite in Jammu and Kashmir for the following reasons.

Elections presuppose the allegiance of Kashmiris to the Indian Constitution.
The UNSC in its resolutions 91(1951) and 122 (1957) has unequivocally declared that convening of the constituent Assembly in Kashmir and its decisions, thereafter, would not prejudice the final disposition of the State of Jammu and Kashmir in accordance with the will of people expressed through a free and impartial plebiscite.

The Indian press itself admitted that all State polls held so far were rigged or manipulated.
If participation in legislative elections were to be the criterion, the Indian people's involvement in the British period legislatures (between 1909 and 1946) would have to be accepted as popular verdict in favor of perpetuation of British Raj.

Did the Kashmiris oppose the decision of the so-called Constituent Assembly to ratify the accession of Kashmir to India?

The decision of the so-called constituent Assembly, on 6 February 1954 whereby the Assembly ratified the accession of Kashmir to India was contested even by pro-India Kashmiri leader, Sheikh Abdullah, who addressed a letter to the Security Council saying, "almost with a pistol on the necks of the Assembly members and with massacre and terrorism all over the valley a vote of - confidence for the Government, pitch-forked into office with the help of Indian bayonets, was secured".

How can the elections be considered partial and rigged? Who participates in these elections?

From the first elections in 1957 to the latest in 1996, the illegal exercise of elections in Kashmir has been accompanied by widespread rigging and an effort to keep opposition from participating the elections through fraud and force.

After the first election drama in 1957, India's intelligence Chief, Mr. B.N Mullick, exposed India's method of rigging the elections: Nomination papers of most of those who could form an opposition were rejected".

Noted Indian jurist of the Bombay High Court A.G Noorani, wrote in The Statesman, "Sheikh Abdullah rigged the polls with merciless efficiency, drawing grateful applause from Nehru. His advice to the Sheikh's successor, Bakhshi Ghulam Mohammad, was not to refrain from rigging, but to leave just a few seats for the Opposition and thus provide a fig-leaf to cover the nudity of ravaged credibility".
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